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Mill’s Utilitarianism, MT 2012. C Fabre.

Lectures 6 and 7. Mill’s utilitarianism as a theory of the right – II

May we always promote the greatest happiness for the greatest number?
Handout

1. Introduction

· Reminder: ‘actions are right in proportion as they tend to promote happiness, wrong as they tend to produce the reverse of happiness.’ Morality requires of each and everyone of us to bring about the greatest happiness (defined in terms of pleasures, etc: see previous lectures) for the greatest number so far as is possible. Not merely permitted, but mandatory.
· Further features of the principle: (a) impartiality; (b) equality. (cf II-18, V-36). That is, ‘as between his own happiness and that of others, utilitarianism requires [the agent] to be as strictly impartial as a disinterested benevolent spectator’ (II-18). Moreover, the interests of one agent are to count for no more, no less, as the interests of any other agent.
· The claim that we may/must so act has elicited a number of objections, which have the following point in common: the claim fails goes against the view that persons matter, each taken individually, and are to be treated as separate from one another, each with their own plans, goals, projects and attachments.
· Focus of this lecture and the next: permissibility claim. Two main objections to the permissibility claim: (1) it licenses causing very severe harm to the few to save the many; (2) by focusing on the overall maximisation of happiness, it fails to take into account how goods and bads are distributed amongst individuals.

2. Harming the few to save the many: the constraints objection.

· U says: agents morally permitted, indeed justified, in performing the act which maximises happiness for the greatest number. 

· The constraints objection: in many cases, we may not  act in such a way as to maximise happiness – there are constraints on what we may do.  

Transplant: David is a surgeon who can save the lives of 5 people by killing one healthy and innocent person (call him Peter), and redistributing his vital organs to the former. May David kill Peter? 

· U: at first sight, it seems that David may kill Peter. But that seems unacceptable – in flagrant violation of common sense morality: acc to common sense morality surely we may not deliberately kill one in order to give his vital organs to five. Consequences are not the only thing that matters: how a good state of affairs comes about is relevant. 

· Mill often appeals to common sense morality, so how can he (or indeed other utilitarians, or consequentialists) deal with this objection? Two strategies: (a) rebutting the objection, esp by showing that its proponents (often) endorse positions which are themselves vulnerable to the objection and/or are deeply counter-intuitive themselves  (the tu quoque strategy); (b) showing that U can in fact accommodate the intuition that David may not kill Peter (the reconciliation strategy.)

2.1.The tu quoque strategy. 
· Absolutist v. Moderate Deontologists. Absolutist deontologists: in cases of severe harm imposition such as killing, consequences never matter. Moderate deontologists: consequences sometimes matter. Both reject utilitarianism for its claim that consequences (defined, in Mill’s version of U, in terms of the maximisation of happiness) are the only thing that matters. 
· Against the AD: U can say ‘you are committed to seriously counter-intuitive claims, ie: that deliberately killing 1 to save 10 billions is impermissible. And that seems to forbid too much.’ Here appeal to common sense morality might swing the case in favour of U.
Against MD:  U can say ‘you are committing themselves to a rather ad hoc view of morality, with arbitrary cut off points between what we may and may not do to others.’.

· U has the virtue of non-arbitrariness, and of doing justice to the intuition that surely a state of affairs where five people live and one die is better than one where one lives and five die. Pb: the claim that David may not kill Peter remains on the table, and U must deal with it. This is where the tu quoque strategy comes into its own, via the Trolley pb.
· The trolley pb. (See Foot, 1978;Kamm, 1996;Thomson, 1986b, 2008.) The constraints objection charges U with violating the prohibition on killing 1 to save 5. However, many of its proponents also endorse the view that one may kill 1 to save 5, as in the following case: 
Trolley: Edward is driving a trolley whose brakes are failing. He cannot stop. There are 5 people on the track ahead, who will die unless Edward diverts the trolley onto a side track. Unfortunately, there is a man standing on that side track, who will die if Edward redirects the trolley. Is Edward permitted to redirect the trolley, killing the one to save the five? Some deontologists say yes. In fact, most people say ‘yes’. U: ‘well, in that case, you must show why David may not kill Peter, whilst Edward may turn the trolley.’

· Huge literature on this. Many attempts to find ways of coherently justifying those two powerful intuitions and at the same time preserve the anti-U thought that consequences are not the only thing that matters. One such attempt: Transplant: David intends to kill Peter; Trolley: Edward does not intend to kill the lone workman. He merely foresees that the lone workman will die as a result of the redirection. A general principle: Killing some innocent person deliberately, for the sake of saving five, is impermissible; but killing some innocent person to save the five, if her death is a merely foreseen effect of our action is (at least sometimes) permissible. In other words: the constraint objection to U should not be seen as imposing a constraint against doing severe harm simpliciter; it should be seen as a constraint against intending it. (DDE – cf lecture 5 and the cases of terror bomber and tactical bomber.). Rationale: if you intentionally kill one as a means to save others, you treat that person merely as a means to those other people's ends, and that is not permissible. But if her death is merely a collateral damage of your actions, then you do not use her merely as a means. Generally: we must not treat others merely as means to other people’s ends. To do so is to fail to see that persons are separate from one another, each with their own goals, projects, etc. (See Nozick, 1974.)

· Problem with this move (Scheffler, 2003, ch.4): we want to know why David may not kill Peter. Appealing to the requirement of treating Peter as a separate person from David’s five patients will not do. For presumably, the reason why we must so treat persons is that failure to do so harms them (thus, failure to refrain from killing Peter harms him: death is a harm.) The obvious difficulty here is that treating them as means only, as not separate from one another, will result in a state of affairs where fewer harms will occur, since more people will survive. And after all, those five people too have their own life to lead, their own goals to pursue, etc. 
· This is a very deep problem: how to square the thought that there are certain things which, under certain circumstances, we may never do to others, and the thought that failure to do those things to them will bring about states of affairs in which other people, indeed often more of them, will be protected from the kind of harms which justified the constraints in the first instance. See Scheffler for good discussion. But let’s move to U’s other, positive strategy for dealing with the constraint objection.

2.2. The reconciliation strategy: 
· U could accept that David may not kill Peter, and attempt to show that this claim is entirely compatible with utilitarianism – indeed, that it flows from the principle of utility. Some of the claims Mill makes in ch. 5 of U seem to lead us in that direction – as follows:
· Expediency, morality, and Justice. (Ch 5). Not all acts which fail to promote happiness are morally wrong. Such an act is morally wrong if (in addition to such failure) it calls for sanctions (lecture 5.) These are acts which one is under a duty to do. However, there are different kinds of moral duties, some of which are duties of justice (V-15). 
Duties of justice: perfect duties – they are owed to identifiable and definite persons, at definite times. They correlate with rights: ‘to have a right, then, is, I conceive, to have something which society ought to defend me in the possession of.’ (V-25).

Other moral duties: imperfect duties – not owed to identifiable and definite persons at definite times. Ex: duties of charity or beneficence. They do not correlate with rights.

Two major differences between duties of justice and duties of beneficence, which flow from the above: (a) agents lack discretion as to whether or not to fulfill duties of justice, but have discretion with respect to beneficence; (b) duties of justice are protected by legal sanctions, whereas duties of beneficence are not.
Ex: duty not to steal, v. duty to buy The Big Issue; duty not to kill v. duty to save from drowning.

· The foregoing is a conceptual point about what constitutes an obligation of justice/obligation of beneficence. Substantive issues: what those obligations and rights are. ‘To have a right…is to have something which society ought to defend me in the possession of…’ And the most important of those things is security – as the crucial precondition for happiness. Primary kinds of injustice (rights violations): wrongful aggression, wrongful withholding of property, etc. In other words, rights protect our fundamental interest in security; the desire for happiness, and the sense that we cannot be happy unless we all enjoy security, give rights their binding force. Finally, obligations of justice generally are more stringent than other moral obligations.
· Mill’s account of justice and the constraints objection.  The constraints objection says: ‘U is committed to the view that the surgeon may kill Peter for the sake of saving five patients.’ A possible Millean reply: Peter, like all of us, has a right against being killed for the sake of saving others. Failure to respect his right threatens his security, and that is wrong (and grievously so) precisely because he will not have happiness unless he has security. More generally: not killing individuals for the sake of saving the many maximises general happiness since it provides security for all. Moreover (Mill could press), U does not face the difficulty of reconciling this claim with the thought that (in Trolley) Ed may turn the trolley, killing one to save five. For there is an important difference between Transplant and Trolley. in Transplant, David faces a choice between killing Peter and letting his five patients die. And what supports the intuition that David may not kill Peter, is that killing is worse than letting die. Or, put differently: David would violate Peter’s right not to be killed, and be derelict in his duty of justice; by letting his patients die, however, although he fails to benefit them, whatever obligation he may have to them is overridden by his obligation (of justice) not to kill Peter. In Trolley Edward is not facing a choice between killing the lone workman and letting the five others die. He is facing a choice between killing one, and killing five. And if that is the choice, then he may kill one: he may violate the right of one for the sake of not violating the right of five. That seems consistent with Mill’s utilitarianism.
· Does this work? Let’s assume that rights are coextensive with justice. Some worries. 
· Rule-U: the appeal to rights (as a response to the constraints objection) would make Mill look like a rule-U, rather than an act-U.
· Perfect v. imperfect duties. The appeal to rights depend for its plausibility on the view that there are no perfect obligations of beneficence. Mill says: obligations to help are imperfect because we cannot determine who is their recipients, and when we must meet them. But here, we do have the relevant knowledge. Moreover, Mill also seems to agree that there is such a thing as a right to receive assistance. And if that is the case, we need to know why we must respect the right of one not to be killed, to the detriment of the rights of the many to be saved from death, given that the alternative course of action (respecting the rights of assistance of  the many by killing the one) would produce more happiness overall.
· Defeasible rights: in fact, it seems that Mill does accept that we sometimes may (indeed, must) violate rights for the sake of utility.
3. Maximising happiness overall: the distributive objection
· The objection: the claim focuses on the maximisation of happiness overall, whereas we should focus on pain and happiness as they accrue to individuals taken singly. To clarify: if we say ‘we may act in such a way as to bring about the greatest amount of happiness overall’, we imply that it is possible to evaluate states of affairs according to the amount of happiness which they have; and we say that we may act in such a way as to bring about that state of affairs in which there is more happiness.
· One scenario where it really does seem that we may not maximise. Suppose that we have two individuals, A and B, each of whom enjoys a certain amount of happiness – though A’s level is lower than B’s. Suppose now that we have a certain amount of money at our disposal, which we can distribute between A and B: A and B will use what we give them to increase their happiness. Now compare the following two possible distributions,  where numbers indicate A’s and B’s ‘happiness bundles’ post distribution: 

	
	A
	B

	D1
	25
	65

	D2
	30
	30


· In D1, we distribute resources in such a way as to maximise the overall amount of happiness, which stands at 90, against 60 under D2. According to the permissibility claim, D1 is better than D2. Thus, when deciding how to distribute social and economic resources (which are both a means to, and part of, happiness) between A and B, we may go for D1. D1 however is characterised by a huge inequality between A and B. True, B fares better in D1 than in D2, and would lose more, in the move from D1 to D2, than A would gain. But then again, A enjoys a lower level of happiness in D1 than B. And it does seem profoundly unfair to condone such inequalities. At the very least, we need to know why we may not take into account the distribution of good and bad across individuals. 
· Note that the point stands even if we do not endorse an equal distribution of goods and bads. Thus, consider D3: 
	
	A
	B

	D3
	35
	45


True, there is greater happiness overall in D1 than in D3; and true, in D3, there is an inequality between A and B, unlike in D2. But the inequality is far less important than in D1. Moreover, in D3 A enjoys a higher level of happiness than in either D1 or D2. Whether we should go for a distribution of resources which leads to equal amounts of (in this instance) happiness between agents, or whether we can endorse inequalities in levels of happiness provided we give priority, when distributing, to those who are already worse off, is a huge issue in moral and political philosophy. It also has deep implications for public policy. The point is that the maximising principle does not (on the face of it) consider the situation of each and every person taken singly. And that, it seems, is particularly problematic for a moral theory which, as Mill articulates it, stresses the following: ‘the equal claim of everybody to happiness in the estimation of the moralist and legislator, involves an equal claim to all the means of happiness, except in so far as the inevitable conditions of human life, and the general interest, in which that of every individual is included, set limits to the maxim; and those limits ought to be strictly construed.’ (V-106). Quite: it is wholly unclear that maximising for the sake of increasing the total amount of happiness across society could, as such, count as a proper limit on equality.

· One very important point: you do not need to give up on consequentialism to get around the distributive objection. 
4. Concluding remarks.

